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[3410-16] 

DEPARTMENT  OF  AGRICULTURE 

Soil  Conservation  Service 

[7  CFR  Part  650] 

COMPLIANCE  WITH  NEPA 

Related  Environmental  Concerns 

AGENCY:  Soil  Conservation  Service 
(SCS),  USDA. 

ACTION:  Proposed  rule. 

SUMMARY:  These  proposed  rule 
changes  prescribe  the  policy  and  gen¬ 
eral  guidelines  for  implementing  the 
spirit  and  intent  of  Executive  Order 
(E.O.)  11988— Floodplain  Manage¬ 

ment,  in  Federal  assistance  programs 
administered  by  the  Soil  Conservation 
Service. 

DATE:  Comments  should  be  received 
on  or  before  July  15, 1978. 

ADDRESS:  Interested  persons  are  in¬ 
vited  to  submit  written  comments,  sug¬ 
gestions,  etc.,  to:  Victor  H.  Barry,  Jr., 
Deputy  Administrator  for  Programs, 
Soil  Conservation  Service,  U.S.  De¬ 
partment  of  Agriculture,  P.O.  Box 
2890,  Washington,  D.C.  20013,  tele¬ 
phone  202-447-7245. 

FOR  FURTHER  INFORMATION 
CONTACT:  . 

Glen  H.  Loomis,  Director,  Environ¬ 
mental  Services  Division,  Soil  Con¬ 
servation  Service,  U.S.  Department 
of  Agriculture,  P.O.  Box  2890,  Wash¬ 
ington,  D.C.  20013,  telephone  202- 
447-3839. 

SUPPLEMENTARY  INFORMATION: 
On  May  24,  1977,  the  President  issued 
a  comprehensive  environmental  mes¬ 
sage  that  included  E.O.  11988,  Flood- 
plain  Management.  The  Executive 
order  directs  each  Federal  agency  to 
issue  or  amend  existing  regulations 
and  procedures  within  1  year.  The 
order  links  the  need  to  protect  lives 
and  property  from  increasing  flood 
losses  with  the  need  to  restore  and 
preserve  the  natural  and  beneficial 
values  served  by  flood  plains.  The 
order  direct  Federal  agencies: 

•  •  •  to  avoid  to  the  extent  possible  the 
long  and  short  term  adverse  impacts  associ¬ 
ated  with  the  occupancy  and  modification 
of  floodplains  and  to  avoid  direct  or  indirect 
support  of  floodplain  development  wherever 
there  is  a  practicable  alternative*  *  *. 

The  order  specifies  that: 

Each  agency  shall  provide  leadership  and 
shall  take  action  to  reduce  the  risk  of  flood 
loss,  to  minimize  the  impact  of  floods  on 
human  safety,  health  and  welfare,  and  to 
restore  and  preserve  the  natural  and  benefi¬ 
cial  values  served  by  floodplains  in  carrying 
out  its  responsibilities. 

The  modified  agency  procedures  are 
to  incorporate  the  Water  Resources 
Council’s  (WRC’s)  July  1976  “Unified 
National  Program  for  Flood  Plain 


Management.”  As  directed  by  the 
order,  WRC  prepared  the  “Floodplain 
Management  Guidelines  for  Imple¬ 
menting  E.O.  11988,”  published  as  43 
FR  6030,  on  February  10,  1978.  SCS 
has  used  the  WRC  guidelines  in  pre¬ 
paring  its  own  rules  and  procedures  (7 
CFR  650.25)  to  comply  with  the  Ex¬ 
ecutive  order. 

The  proposed  rules  are  general  and 
address  all  Federal  assistance  pro¬ 
grams  administered  by  SCS.  Hand¬ 
books  and  internal  guidelines  of  SCS 
are  being  revised  and  amended  to  give 
specific  details  for  agency  compliance. 

Implementation  of  these  rules  will 
not  have  significant  consequences  for 
the  economic  and  social  well-being  of 
our  society.  Therefore,  a  regulatory 
analysis  will  not  be  necessary  in  ac¬ 
cordance  with  E.O.  12044,  Improving 
Government  Regulations,  dated 
March  23,  1978. 

SCS  has  requested  the  Water  Re¬ 
sources  Council  to  arrange  a  meeting 
with  representatives  of  the  Council  on 
Environmental  Quality,  the  Depart¬ 
ment  of  Housing  and  Urban  Develop¬ 
ment  Federal  Insurance  Administra¬ 
tion,  and  the  Water  Resources  Coun¬ 
cil,  as  required  by  E.O.  11988.  Copies 
of  these  proposed  rules  have  been  pro¬ 
vided  to  the  designated  representa¬ 
tives  of  these  three  agencies. 

(7CFR  2.62;  E.O.  11988.) 

Dated:  May  25, 1978. 

Victor  H.  Barry,  Jr., 
Deputy  Administrator 
for  Programs. 

A  new  §650.25  is  added  to  Subpart 
A,  Related  Environmental  Concerns  as 
follows: 

§  650.25  Flood-plain  management 

(a)  Policy.  (1)  It  is  the  policy  of  SCS 
to  help  land  users  achieve  wise  use  and 
treatment  of  all  their  land,  including 
flood  plains.  If  assistance  appears  to 
include  an  activity  in  a  flood  plain  as 
defined  in  E.O.  11988,  SCS  field  per¬ 
sonnel  are  to  consult  and  bring  to  the 
attention  of  the  land  user  Department 
of  Housing  and  Urban  Development’s 
(HUD’s)  flood  insurance  maps  or  other 
more  detailed  flood  hazard  maps  cov¬ 
ering  the  proposed  flood-plain  site.  In 
giving  assistance  to  users  of  flood- 
plain  lands  SCS  is  to  carefully  consid¬ 
er  the  nature,  scope,  and  degree  of  the 
flood  hazards.  Consideration  is  also  to 
be  given  to  the  natural  and  beneficial 
values  in  the  flood  plain  at  the  time 
assistance  is  provided.  SCS  is  to  dis¬ 
courage  development  (hazardous  or 
unsafe  uses)  of  flood-plain  areas  sub¬ 
ject  to  inundation  by  the  1  percent 
chance  flood  (i.e.,  100-year  or  base 
flood),  especially  if  the  occupancy  or 
modification  might  cause  significant 
adverse  impacts  within  the  flood  plain. 

(2)  For  undeveloped  flood-plain 
lands  not  currently  used  for  produc¬ 


tion  of  food,  fiber,  and  forest  products, 
SCS  is  to  provide  leadership  in  encour¬ 
aging  land  users  to  leave  such  lands  in 
the  natural  state  if  development 
might  adversely  affect  valuable  aquat¬ 
ic  or  terrestrial  ecosystems  or  increase 
the  risk  of  flooding.  Technical  and  fi¬ 
nancial  assistance  provided  by  SCS 
through  conservation  districts  and 
other  legally  authorized  State  and 
local  sponsoring  organizations  are  to 
be  carried  out  in  full  compliance  with 
the  spirit  and  intent  of  E.O.  11988, 
Floodplain  Management. 

(3)  If  there  are  no  practicable  alter¬ 
natives  to  carrying  out  an  action  on 
the  base  flood  plain  and  the  proposed 
or  alternative  actions  are  considered  to 
be  incompatible  development  of  a 
flood  plain,  SCS  may  withdraw  assist¬ 
ance.  If  further  assistance  is  provided, 
SCS,  within  acceptable  standards,  may 
assist  the  land  user  in  designing  or 
modifying  the  proposed  action  so  as  to 
minimize  potential  harm  within  the 
flood  plain.  Such  assistance  is  to  be  di¬ 
rected  toward  reducing  the  risk  of 
flood  loss  and  minimizing  the  impact 
of  floods  on  human  safety,  health,  and 
welfare  and  is  to  include  associated 
measures  which  will  aid  in  the  restora¬ 
tion  and  preservation  of  the  natural 
and  beneficial  values  served  by  the 
flood  plain. 

(4)  Lands  under  SCS  ownership  and 
control  (Plant  Materials  Centers,  7 
CFR  613)  are  to  be  used  in  accordance 
with  the  purpose  and  intent  of  the  Ex¬ 
ecutive  order. 

(5)  SCS  will  not  prepare  a  written 
finding  (i.e„  public  notice)  for  assist¬ 
ance  provided  to  land  users  on  existing 
agricultural  land  when  there  is  no 
change  in  land  use. 

(b)  Responsibility.  The  SCS  will  pro¬ 
vide  technical  and  finanical  assistance 
through  conservation  districts,  special 
purpose  districts,  and  other  State  or 
local  subdivisions  of  State  government 
to  land  owners  or  operators,  groups, 
and  communities  in  such  a  way  that 
the  impacts  on  valuable  natural  flood- 
plain  ecosystems  and  on  human 
safety,  health,  and  welfare  are  mini¬ 
mized  and  flood  losses  are  not  in¬ 
creased. 

(1)  SCS  national  office.  The  Admin¬ 
istrator  is  to  assign  national  office 
leadership  to  provide  quality  control 
in  SCS  Federal  assistance  programs  to 
encourage  the  protection  and  preser¬ 
vation  of  existing  natural  and  benefi¬ 
cial  values  served  by  flood  plains  and 
to  minimize  the  impact  on  the  human 
safety,  health,  and  welfare  of  the 
Nation.  The  Administrator  is  to  em¬ 
phasize  the  need  for  environmental  as¬ 
sessment  of  SCS-assisted  actions  to  ap¬ 
propriately  identify  and  evaluate  pro¬ 
posed  actions  that  might  result  in  ad¬ 
verse  effects  and  incompatible  devel¬ 
opment  in  flood  plains  so  that  practi¬ 
cable  alternatives  are  given  considera¬ 
tion. 
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(2)  SCS  technical  service  centers 
( TSC’s ).  Each  TSC  director  is  to  desig¬ 
nate  a  staff  person  who  has  broad 
knowledge  of  landforms,  soils,  hydrol¬ 
ogy,  and  related  ecosystems  to  provide 
technical  guidance  to  state  conserva¬ 
tionists  to  insure  that  SCS-assisted 
programs  consider  flood  plain  manage¬ 
ment  and  do  not  support  flood-plain 
development  if  there  is  a  practicable 
alternative. 

(3)  SCS  State  offices.  Each  SCS  state 
conservationist  is  the  responsible  Fed¬ 
eral  official  (RFO)  in  all  assistance 
programs  implemented  within  his 
State.  He  is  also  responsible  for  activi¬ 
ties  on  lands  owned  and  under  control 
of  SCS  (plant  materials  centers).  He  is 
to  designate  a  staff  person  who  has 
basic  knowledge  of  landforms,  soils, 
hydrology,  and  related  ecosystems  to 
provide  technical  expertise  in  flood- 
plain  management  in  planning  and  im¬ 
plementing  actions  carried  out  within 
the  State.  If  an  SCS-assisted  action  re¬ 
quires  the  preparation  of  an  EIS  as 
part  of  the  normal  EIS  procedure,  the 
RFO  is  to  provide  early  notification 
that  a  proposed  action  is  to  be  located 
in  the  base  flood  plain  (Part  650,  Sub¬ 
part  A). 

(4)  SCS  field  offices.  District  conser¬ 
vationists  (DC)  (Part  600.6)  are  re¬ 
sponsible  for  providing  technical  and/ 
or  financial  assistance  primarily 
through  conservation  district  pro¬ 
grams,  as  well  as  through  other  pro¬ 
grams  that  apply  within  field  offices. 

(c)  Coordination  and  implementa¬ 
tion— non-Federal  land.  (1)  SCS-assist¬ 
ed  actions  that  do  not  have  significant 
environmental  impacts  on  the  base 
flood  plain.  Technical  and  financial 
assistance  provided  by  SCS  through 
conservation  district  programs  to  land 
users  for  the  installation  of  conserva¬ 
tion  practices  on  base  flood-plain  lands 
currently  used  for  agricultural  produc¬ 
tion  of  food,  fiber,  and  forest  products 
are  considered  to  be  compatible  devel¬ 
opment  in  base  flood  plains. 


(2)  SCS  assisted  actions  that  may 
have  a  significant  environmental 
impact  on  the  base  flood  plain.  Envi¬ 
ronmental  assessment  (7  CFR  650.3(a) 
and  650.4)  in  the  early  stages  of  plan¬ 
ning  complex  individual  or  group  jobs 
or  projects  identifies  the  effects  of 
proposed  actions  that  will  occur  in  a 
flood  plain.  The  environmental  assess¬ 
ment  also  identifies  and  evaluates 
practicable  alternatives  to  avoid  in¬ 
compatible  development  in  flood  plain. 
If  necessary,  SCS  is  to  prepare  design 
modifications  that  minimize  potential 
harm  within  the  flood  plain  and  re¬ 
store  and  preserve  valuable  natural 
and  beneficial  values  served  by  the 
flood  plain,  or  is  to  withdraw  assist¬ 
ance. 

(i)  Proposed  actions  that  do  not  re¬ 
quire  an  EIS.  If  the  environmental  as¬ 
sessment  indicates  that  a  proposed 
action  is  not  a  major  Federal  action 
significantly  affecting  the  human  en¬ 
vironment  but  will  occur  in  a  base 
flood  plain,  the  RFO  is  to  determine  if 
the  proposed  action  is  incompatible 
with  existing  natural  and  beneficial 
values  of  the  flood  plain.  SCS  may 
withdraw  technical  assistance,  but  if 
further  SCS  assistance  is  to  be  pro¬ 
vided,  the  public  is  to  be  invited  to 
comment.  If  the  land  user  decides  to 
carry  out  the  proposed  action  in  the 
base  flood  plain,  the  RFO  in  consulta¬ 
tion  with  the  land  user  is  to  arrange 
for  appropriate  public  meetings  and  is 
to  circulate  a  notice  of  finding  com¬ 
mensurate  with  the  significance  of  the 
effect  of  the  proposed  action.  The  En¬ 
vironmental  Impact  Appraisal  (7  CFR 
650.3(f))  for  actions  not  requiring  an 
EIS  is  to  contain  an  explanation  of 
why  the  proposed  action  is  to  be  locat¬ 
ed  in  a  flood  plain.  If  the  proposed 
action  is  located  outside  the  flood 
plain,  but  may  have  effect  within  the 
base  flood  plain,  the  same  procedure  is 
to  be  followed. 

(ii)  Proposed  actions  that  require  an 
EIS.  If  the  environmental  assessment 


indicates  that  a  proposed  action  is  a 
major  Federal  action  significantly  af¬ 
fecting  the  human  environment,  the 
usual  procedures  for  preparing  an  EIS 
are  to  comply  with  the  spirit  and 
intent  of  E.O.  11988  (7  CFR  650).  The 
early  public  review  (7  CFR  650.6)  for 
projects  subject  to  the  Office  of  Man¬ 
agement  and  Budget  Circular  A-95 
process  is  to  be  reflected  in  early 
drafts  of  the  EIS.  Alternative  actions 
to  avoid  adverse  effects  on  flood  plains 
are  to  be  considered  (7  CFR  650.7). 
The  Statement  of  Findings  (7  CFR 
650.3(e))  for  actions  requiring  an  EIS 
is  to  contain  an  explanation  of  why 
the  action  is  proposed  to  be  located  in 
a  flood  plain. 

(d)  Coordination  and  implementa¬ 
tion— federally  owned  property.  For 
real  property  and  facilities  owned  and 
operated  by  SCS,  the  agency  is  to  take 
the  following  actions: 

(1)  Require  new  structures  and  fa¬ 
cilities  that  are  to  occur  on  flood 
plains  to  be  consistent  with  the  intent 
of  E.O.  11988. 

(2)  Apply  accepted  floodproofing 
and  other  flood  protection  measures 
as  needed  to  new  construction  or  fa¬ 
cilities  or  to  existing  structures  or  fa¬ 
cilities  when  rehabilitated.  To  achieve 
flood  protection,  SCS,  whenever  prac¬ 
ticable,  is  to  elevate  structures  above 
the  base  flood  level  rather  than  fill  in 
land. 

(3)  If  property  in  flood  plains  is  pro¬ 
posed  for  lease,  easement,  right-of- 
way,  or  disposal  to  non-Federal  public 
or  private  parties,  SCS  is  to: 

(i)  Reference  in  the  conveyance 
those  uses  that  are  restricted  under 
identified  Federal,  State,  or  local 
flood-plain  regulations, 

(ii)  Attach  other  appropriate  restric¬ 
tions  to  the  uses  of  properties  by  the 
grantee  or  purchaser  and  any  succes¬ 
sors,  except  where  prohibited  by  law, 
or 

(iii)  Withhold  such  property  from 
conveyance. 

[FR  Doc.  78-15166  Filed  6-1-78;  8:45  am] 
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[4310-55] 

DEPARTMENT  OF  THE  INTERIOR 

Fith  and  Wildlife  Service 

FLOODPLAINS  AND  WETLANDS  EXECUTIVE 
ORDERS 

Availability  for  Public  Comment  on  Service 
Procedures  for  Implementation 

AGENCY:  United  States  Pish  and 
Wildlife  Service,  Department  of  the 
Interior. 

ACTION:  Notice  of  availability  for 
public  comment  on  service  procedures 
for  implementation  of  the  Floodplains 
and  Wetlands  Executive  Orders. 

"  SUMMARY:  The  Service  is  making 
available  for  public  review  and  com¬ 
ment  the  procedures  it  will  use  to  im¬ 
plement  Executive  Order  11988,  Flood- 
plain  Management,  and  Executive 
Order  11990,  Protection  of  Wetlands. 
Both  orders  required  all  Federal  agen¬ 
cies  to  review  their  activities,  proce¬ 
dures,  and  rules  and  regulations.  The 
Department  of  the  Interior’s  draft 
procedures  for  these  orders  specify 
that  all  subdivisions  of  the  Depart¬ 
ment  are  to  prepare  procedures  to 
guide  their  specific  activities.  Interim 
procedures,  for  implementation  of  the 
orders  are  now  in  use  by  Service  per¬ 
sonnel.  After  consideration  of  sugges¬ 
tions  from  the  public  and  other  Gov¬ 
ernment  agencies,  the  procedures  will 
be  finalized  to  aid  in  the  Service’s  ef¬ 
forts  to  preserve  our  Nation’s  wetland 
resources  and  to  preserve  and  restore 
the  natural  and  beneficial  fish  and 
wildlife  values  in  floodplains. 

DATE:  Comments  must  be  received  on 
or  before  July  3. 1978. 

ADDRESS:  All  comments  should  be 
sent  to  U.S.  Fish  and  Wildlife  Service 
ES/EC,  Department  of  the  Interior, 
Washington,  D.C.  20240. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Gene  A.  Whitaker,  Branch  of  Envi¬ 
ronmental  Coordination.  U.S.  Fish 
and  Wildlife  Service,  Washington, 
D.C.  20240,  phone  202-376-8111. 

SUPPLEMENTARY  INFORMATION: 
Executive  Order  11988,  Floodplain 
Management,  affirmed  that  it  is  the 
policy  to  protect  and  enhance  the  nat¬ 
ural  and  beneficial  values  of  flood- 
plains  and  to  actively  discourage  non¬ 
compatible  development.  The  Execu¬ 
tive  Order  11990,  for  Protection  of 
Wetlands,  recognized  that  our  remain¬ 
ing  wetlands  are  a  valuable  national 
resource.  All  Federal  agencies  are  to 
do  everything  possible  to  avoid  direct 
or  indirect  support  on  new  construc¬ 
tion  in  wetlands  wherever  there  is  a 
practical  alternative. 

The  U.S.  Water  Resources  Council’s 
Floodplain  Management  Guidelines 
For  Implementing  E.O.  11980  (43  FR 


6030,  February  10,  1978)  provides  the 
basic  implementation  guidelines.  The 
Service’s  draft  procedures,  based  on 
the  Department  of  the  Interior’s  draft 
procedures,  incorporate  the  Water  Re¬ 
sources  Council’s  guidelines  and  make 
them  specific  to  the  various  FWS  pro¬ 
grams.  The  proposed  Instructional 
memorandum  described  in  this  notice 
is  to  guide  all  Service  employees  in  as¬ 
suring  that  all  their  actions  further 
the  intent  and  purpose  of  both  Presi¬ 
dential  Executive  orders. 

The  notice  also  contains  draft 
changes  to  be  made  in  existing  Service 
manuals  and  other  operational  guide¬ 
lines.  The  same  concepts  will  be  incor¬ 
porated  in  specific  instructional 
memoranda  issued  by  Regional  offices 
as  necessary. 

Service  personnel  are  increasing 
their  emphasis  on  identifying  any  ap¬ 
parent  inconsistencies  between  the  in¬ 
tents  of  the  two  Executive  orders  and 
proposed  projects  and  other  activities 
of  other  agencies.  Service  offices 
review  and  comment  on  the  plans  for 
most  major  activities  being  carried  out 
by  Federal  agencies.  It  is  hoped  that 
their  comments  on  proposed  activities 
that  might  impact  floodplains  or  wet¬ 
lands  will  help  improve  Federal  con¬ 
sistency  with  the  intent  and  purposes 
of  the  orders. 

Fish  and  Wildlife  Service  Compli¬ 
ance  with  Executive  Orders  ii988 

(Floodplain  Management)  and  11990 

(Protection  of  Wetlands) 

The  Fish  and  Wildlife  Service  has 
examined  its  existing  procedures,  reg¬ 
ulations  and  policies  as  required  by 
Executive  Orders  11988  and  11990. 
The  following  actions  are  being  taken 
to  assure  that  all  FWS  actions  are  in 
compliance  with  these  orders. 

1.  A  general  memorandum  will  be 
issued  by  the  Director  and  sent  to  all 
offices  to  replace  interim  implementa¬ 
tion  guidelines  issued  in  September 
1977.  The  instructional  memorandum 
will  require  essentially  similar  treat¬ 
ment  for  proposed  actions  in  flood- 
plains  or  wetlands  and  will  state  that: 

a.  It  is  policy  of  the  Fish  and  Wild¬ 
life  Service  to  provide  Federal  leader¬ 
ship  in  preserving  and  restoring  the 
natural  and  beneficial  fish  and  wildlife 
values  of  floodplains  and  wetlands. 
Whenever  there  is  a  reasonable  alter¬ 
native,  the  Service  will  not  undertake, 
support  or  permit  activities  under  its 
authorities  that  would  adversely 
impact  the  natural  or  beneficial  fish 
and  wildlife  values  of  floodplains  or 
wetlands.  Service  personnel  are  to  be 
continually  alert  for  opportunities  to 
protect  and  restore  fish  and  wildlife 
habitat  as  a  natural  and  beneficial 
value  of  floodplains  and  wetlands  as  a 
part  of  all  of  their  activities. 

b.  The  planning  concepts  outlined  in 
Part  II— Decision-Making  Process  of 
the  U.S.  Water  Resources  Council’s 


Floodplain  Management  Guidelines 
(43  FR  6030,  February  10,  1978)  will  be 
used  in  planning  all  FWS  activities  ir¬ 
respective  of  their  location. 

c.  Environmental  Assessments  (EA) 
are  to  be  prepared  for  all  proposed  ac¬ 
tions  in  floodplains  or  wetlands.  The 
EA  will  state  direct  and  indirect  im¬ 
pacts  of  the  action  on  floodplains  and 
wetlands  and  the  alternatives  consid¬ 
ered.  The  EA  for  any  activity,  or  ele¬ 
ment  of  an  activity,  that  will  result  in 
construction  in  a  floodplain  or  wet¬ 
land,  or  otherwise  affect  their  natural 
or  beneficial  values,  will  state,  in  addi¬ 
tion  to  presently  required  consider¬ 
ations,  the  degree  of  risk  present  to 
the  public  investment  and  human 
health  and  safety  and  whether  or  not 
an  alternate  location  or  alternative 
course  of  action  could  accomplish  the 
objectives.  It  will  also  state  where  ap¬ 
plicable  what  steps  are  being  taken  to 
minimize  harm  to  the  facilities  and  to 
the  natural  and  beneficial  fish  and 
wildlife  values  of  flooplains  or  wet¬ 
lands. 

d.  Normal  maintenance  and  rehabili¬ 
tation  of  existing  structures  or  facili¬ 
ties  require  that  the  opportunities  to 
restore  or  enhance  natural  values  be 
considered.  The  procedural  require¬ 
ments  are  not  applicable  to  normal 
maintenance.  Rehabilitation  of  inoper¬ 
ative  structures  and  rehabilitation 
projects  incorporating  significant  en¬ 
largement  that  will  result  in  changes 
in  presently  existing  natural  values  as¬ 
sociated  with  the  wetland  or  flood- 
plain  area  require  full  consideration. 

e.  A  notice  of  intent  to  conduct,  sup¬ 
port,  or  allow  an  action  to  be  located 
in  a  floodplain  or  wetland  must  be  pre¬ 
pared  and  circulated.  The  notice  must: 
(1)  Explain  concisely,  why  the  pro¬ 
posed  action  is  to  be  located  in  the 
floodplain,  (2)  provide  a  list  of  expect¬ 
ed  environmental  impacts  of  the 
action  as  part  of  a  brief  summary  of 
the  environmental  assessments,  (3) 
state  that  the  action  conforms  to  all 
applicable  State  and  local  floodplain 
protection  standards  and  to  the  re¬ 
quirements  of  Executive  Orders  11988 
and  11990,  and  (4)  provide  a  simple  lo¬ 
cation  map.  It  also  must  state  whether 
an  EIS  or  a  Negative  Declaration  will 
be  prepared  for  the  project  and  where 
the  environmental  assessment  and  ad¬ 
ditional  information  on  the  project  are 
available  for  inspection  or  can  be  ob¬ 
tained.  The  notice  should  not  exceed 
three  pages  in  length  and  may  also 
serve  as  the  notice  for  A-95  clearing¬ 
houses  as  required. 

f.  Both  Executive  Orders  require 
that  public  comments  be  solicited  for 
all  projects  stating  that  opportunity 
must  be  provided  “•  •  •  for  early 
public  review  of  any  plans  or  proposals 
for  actions  •  •  •  whose  impact  is  not 
significant  enough  to  require  the  prep¬ 
aration  of  an  environmental  impact 
statement  •  •  The  similar  public 
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involvement  is  necessary,  of  course, 
when  an  EIS  is  required.  Forthright 
solicitation  of  suggestions  and  com¬ 
ments  from  the  public  is  part  of  a 
sound  public  information  program. 
Such  efforts  will  enhance  public 
knowledge  of  all  Service  activities. 

In  cases  where  proposed  construc¬ 
tion  is  in  accordance  with  existing 
plans  which  have  already  undergone 
documented  public  review,  the  require¬ 
ment  may  be  considered  to  have  been 
fulfilled  although  a  good  public  infor¬ 
mation  effort  might  still  be  worth¬ 
while,  especially  for  those  plans  where 
considerable  time  has  elapsed  since  ap¬ 
proval.  It  is  usually  more  efficient  and 
more  understandable  to  the  public  to 
combine  associated  projects  for  this 
process  (i.e.,  cover  all  projects  con¬ 
tained  in  a  refuge  master  plan  or  all 
those  on  a  particular  refuge  proposed 
for  funding  under  a  single  authoriza¬ 
tion). 

As  a  minimum,  a  press  release 
should  be  prepared  for  local  dissemi¬ 
nation  briefly  describing  the  proposed 
action  and  urging  the  public  to  pro¬ 
vide  the  Service  with  their  views.  The 
press  release  should  also  be  posted  in 
local  FWS  installations  with  personal 
copies  sent  to  nearby  local  governmen¬ 
tal  bodies,  adjacent  property  owners, 
and  concerned  individuals  and  organi¬ 
zations.  It  is  suggested  that  field  sta¬ 
tions  develop  a  list  of  names  and  ad¬ 
dresses  for  local  distribution  and  that 
area  and  regional  offices  supplement 
it.  The  list  should  include  the  Division 
of  National  Wildlife  Refuges’  Branch 
of  Planning  and  the  Division  of  Eco¬ 
logical  Services’  Branch  of  Environ¬ 
mental  Coordination  in  Washington. 
The  list  should  also  include  other  re¬ 
gionally  active  Federal  agencies,  con¬ 
servation  groups,  farm  and  taxpayers 
organizations. 

All  notices,  statements  of  findings, 
and  NEPA  documents  on  proposed  ac¬ 
tivities  in  or  potentially  affecting 
floodplains  or  wetlands  shall  at  a  mini¬ 
mum  be  sent  to  the  office  of  the  fol¬ 
lowing  agencies  nearest  the  site  of  the 
proposed  action:  Environmental  Pro¬ 
tection  Agency  (EPA);  Federal  Insur¬ 
ance  Administration  (FIA);  U.S.  Geo¬ 
logical  Survey  (GS);  Bureau  of  Recla¬ 
mation  (BR)  (western  States  only); 
Corps  of  Engineers  (COE);  and  Soil 
Conservation  Service  (SCS). 

For  projects  where  substantial  citi¬ 
zen  interest  is  expected  a  public  meet¬ 
ing  should  be  considered  in  order  to 
allow  a  full  discussion  of  the  issues 
during  an  early  planning  stage.  In  all 
cases,  the  draft  Environmental  Assess¬ 
ment  should  be  completed  and  availa¬ 
ble  for  the  public  meeting.  A  record  of 
public  information  efforts  and  a  sum¬ 
mary  of  comments  received  should  be 
maintained  in  the  project  files. 

g.  All  requests  for  new  authoriza¬ 
tions  or  appropriations  for  proposals 
to  be  located  in  or  potentially  affect¬ 


ing  floodplains  or  wetlands  will  con¬ 
tain  a  statement  that  the  proposal  is 
in  accord  with  and  fully  supports  the 
intent  of  the  Orders. 

h.  Step  7,  Part  II  of  the  WRC  Guide¬ 
lines  describes  the  post-decisional 
process  for  the  statement  of  findings 
and  explanation  to  the  public  of  why  a 
project  will,  after  consideration  of  all 
alternatives,  be  located  in  a  floodplain. 
Use  of  the  planning  process  outlined 
in  the  WRC  Guidelines  will  assure 
that  consideration  of  the  natural  and 
beneficial  values  of  floodplains  and 
wetlands  remains  a  pre-decisional  ac¬ 
tivity.  The  final  project  documents 
will  identify  the  action  the  FWS  pro¬ 
poses  to  undertake.  The  Step  7  state¬ 
ment  of  findings  can,  therefore,  be 
written  in  the  final  environmental 
impact  statement  or  negative  declara¬ 
tion  so  that  it  is  available  for  public 
review  concurrent  with  the  required 
administrative  waiting  period. 

i.  To  comply  with  Section  3(c)  of  the 
floodplains  Executive  Order  all  feder¬ 
ally  owned  property  managed  by  the 
Fish  and  Wildlife  Service  located  in  an 
identified  flood  hazard  area  will  be 
conspicuously  identified.  Prior  to  May 
1,  1979,  signs  identifying  the  approxi¬ 
mate  level  of  the  highest  recorded 
flood  and  the  predicted  level  of  the 
100-year  event  will  be  posted  where 
roads  available  for  public  use  enter 
such  property  and  at  or  near  the  en¬ 
trance  of  all  facilities  available  to  the 
general  public. 

2.  The  Federal  Aid  Manual  used  by 
all  organizations  when  applying  for 
funds  administered  by  the  Fish  and 
Wildlife  Service  will  be  amended  at 
Section  11.25,  to  read: 

All  projects  must  comply  with  Ex¬ 
ecutive  Orders  11988,  Floodplain  Man¬ 
agement  and  11990,  Protection  of  Wet¬ 
lands,  dated  May  24,  1977,  and  with 
the  U.S.  Water  Resources  Council’s 
Floodplain  Management  Guidelines 
for  implementing  E.O.  11980  (43  FR 
6030,  February  10,  1978).  All  projects 
which  will  alter  the  environment  must 
state  whether  or  not  there  will  be  an 
impact  on  floodplains  or  wetlands. 
Direct  or  indirect  Federal  support  of 
floodplain  development  or  of  new  con¬ 
struction  in  wetlands  must  be  avoided 
where  practicable  alternatives  exist. 
This  also  includes  the  rehabilitation  of 
non-operative  structures  or  significant 
enlargement  of  existing  facilities. 
Normal  maintenance  and  rehabilita¬ 
tion  of  functioning  structures  or  facili¬ 
ties  are  not  included. 

When  activities  must  be  carried  out 
in  a  floodplain  or  wetland,  the  work 
must  be  done  in  a  manner  which,  to 
the  extent  possible,  will  reduce  the 
risk  of  flood  loss  in  a  floodplain,  mini¬ 
mize  the  destruction  or  degradation  of 
wetlands,  and  preserve  and  enhance 
their  natural  and  beneficial  fish  and 
wildlife  values.  The  project  documen¬ 
tation,  preferably  in  the  Environmen¬ 
tal  Assessment  Report,  must  include: 


a.  Alternative  actions  and  locations 
considered; 

b.  The  extent  of  the  direct  and  indi¬ 
rect  impacts; 

c.  Measures  to  be  taken  to  minimize 
the  impacts;  and 

d.  Acknowledgement  that  all  State 
and  local  floodplain  and  wetland  regu¬ 
lations  and  standards  are  being  met. 

The  general  public  must  be  given 
the  opportunity  for  early  review  of  the 
plans  or  proposals  for  actions  affect¬ 
ing  floodplains  or  wetlands,  even  if  the 
actions  are  not  significant  enough  to 
require  preparation  of  an  environmen¬ 
tal  impact  statement.  Local  press  re¬ 
leases  inviting  comments  are  consid¬ 
ered  minimal  public  notifiction.  Addi¬ 
tional  means  for  public  input  should 
be  provided  where  substantial  public 
interest  is  expected. 

Approval  of  proposed  land  acquisi¬ 
tion  projects  to  acquire  floodplains  or 
wetlands  depends  on  the  purpose  for 
which  the  land  is  being  acquired.  If 
the  purpose  is  not  consistent  with  the 
intent  of  these  Executive  Orders,  the 
acquisition  is  not  approvable,  even  if 
all  subsequent  actions  are  to  be 
funded  without  Federal  assistance. 

Executive  Order  11988  requires  that 
appropriate  State  and  areawide  A-95 
clearinghouses  receive  certain  infor¬ 
mation  when  an  action  is  to  be  carried 
out  in  a  floodplain.  The  grantee 
should  include  a  copy  of  the  Environ¬ 
mental  Assessment  along  with  a  loca¬ 
tion  map  when  submitting  project  in¬ 
formation  through  the  clearinghouse 
for  approval. 

3.  The  Realty  Manual  sections  re¬ 
garding  disposition  of  lands  will  be 
amended  as  follows: 

a.  Section  323.4,  concerning  selection 
of  refuge  lands  available  for  exchange 
purposes,  will  be  revised  to  read: 

The  Regional  Director  may  recommend 
for  exchange  purposes  any  lands  he  deems 
unessential  to  the  refuge  or  which  in  his 
opinion  are  best  suited  for  exchange  pur¬ 
poses.  When  such  selections  fall  within  ap¬ 
proved  purchase  boundaries  clearance  must 
be  obtained  from  the  Director.  Exchange 
agreements  providing  for  the  removal  of 
products  or  the  use  of  refuge  lands  must  be 
in  accordance  with  approved  management 
plans.  Exchange  proposals  should  include  a 
statement  as  to  whether  exchange  lands  (to 
be  conveyed  by  the  United  States)  fall 
within  limitations  contained  in  Executive 
Orders  11988,  Floodplain  Management  and 
11990,  Protection  of  Wetlands.  Conveyances 
of  land  identified  as  being  restricted  by 
either  of  these  orders  must  contain  appro¬ 
priate  restrictive  language.  Any  restrictive 
language  to  be  used  in  a  deed  must  also  be 
included  in  the  exchange  agreement.  Fur¬ 
ther,  the  exchange  agreement  can  not  be  ac¬ 
cepted  until  the  procedures  for  public  notice 
have  been  completed. 

b.  Section  610.4  b.2  concerning  dis¬ 
posal  of  excess  property  will  be  revised 
to  read: 

Report  the  property  to  General  Services 
Administration  as  excess  for  disposal  by 
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GSA  (excess  property).  A  determination 
should  be  made  as  to  whether  the  land  falls 
under  the  limitations  of  Executive  Orders 
11988  Floodplain  Management  and/or 
11990.  Protection  of  Wetlands  and  GSA 
should  be  notified  of  the  determination. 

c.  Section  650.4  regarding  right-of- 
way  and  use  permits  will  be  revised  to 
read: 

Prior  to  the  granting  of  a  permit  or  ease¬ 
ment.  a  determination  must  be  made  as  to 
whether  the  permit  or  easement  area  will 
fall  within  a  floodplain  or  wetland  or  if  the 
planned  use  may  affect  a  floodplain  or  wet¬ 
land  area.  If  the  area  is  within  the  flood- 
plain  or  the  planned  use  will  affect  the 
“floodplain”  or  a  “wetland”  area  an  appro¬ 
priate  notice  must  be  published  giving  the 
nearest  local  jurisdictions,  adjacent  proper¬ 
ty  owners,  and  the  general  public  an  oppor¬ 
tunity  to  comment.  An  appropriate  stipula¬ 
tion  subjecting  the  grant  to  the  require¬ 
ments  of  Executive  Orders  11988  and/or 
11990  must  also  be  added  to  the  terms  and 
conditions  of  the  grant. 

4.  The  Service’s  Engineering  Hand¬ 
book  will  be  revised  to  require  site  sur¬ 
veys  to  include  locations  and  eleva¬ 
tions  with  respect  to  floodplains  and 
wetlands.  It  will  also  specify  that  hy¬ 
drological  investigations  include  flood 
frequency  and  location  with  respect  to 
floodplains. 

•  The  handbook  will  also  state  that 
the  Office  of  Engineering  will  review 
all  projects  for  compliance  with 
orders,  and  discussion  of  location  crite¬ 
ria  (Sec.  303.2)  will  be  revised  to  indi¬ 
cate: 


Buildings  should  be  located  outside,  or 
above,  flood  zones  if  at  all  practicable. 
When  necessary  to  locate  structures  within 
the  floodplain,  the  structures  shall,  when¬ 
ever  possible,  be  elevated  above  the  base 
flood  level  rather  than  filling  the  land. 

All  other  construction  located  in  flood 
zones  must  include  design  features  which 
will  minimize  or  eliminate  damages  when 
exposed  to  or  inundated  by  flood  waters. 

5.  The  Service’s  guidelines  for  the 
review  and  preparation  of  Environ¬ 
mental  Impact  Statements  and  gener¬ 
al  NEPA  compliance  are  being  updat¬ 
ed.  They  will  incorporate  the  instruc¬ 
tions  in  item  1  of  this  notice  in  sec¬ 
tions  on  the  preparation  of  Environ¬ 
mental  Assessments  and  Environmen¬ 
tal  Impact  Statements. 

The  guidelines  for  review  of  environ¬ 
mental  documents  prepared  by  other 
agencies  Will  state  that  potential  im¬ 
pacts  of  proposed  action  on  flood- 
plains  and  wetlands  should  be  careful¬ 
ly  evaluated.  Reviewers  are  to  point 
out  any  unidentified  impacts,  suggest 
alternative  project  elements  with  less 
impact,  and  recommend  steps  that 
could  be  taken  to  restore  or  enhance 
natural  floodplain  or  wetland  values. 
If  the  recommended  alternative  or 
proposal  does  not  appear  to  be  in  com¬ 
pliance  with  the  orders  it  should  be 
stated  that  such  is  the  view  of  the  U.S. 
Pish  and  Wildlife  Service  and  recom¬ 
mendations  should  be  made  for  modi¬ 
fying  or  abandoning  the  project. 

6.  Two  Federal  Register  notices 
providing  guidelines  for  the  review  of 


permits  and  licenses  issued  by  other 
agencies  are  now  being  amended.  Sub¬ 
section  P  is  added  to  Section  1.2  of 
Review  of  Pish  and  Wildlife  Aspects  of 
Proposals  in  or  Affecting  Navigable 
Waters,  FR  40  No.  231,  Part  IV,  De¬ 
cember  1,  1975,  and  Subsection  E  is 
added  to  Section  2.1  of  Oil  and  Gas 
Exploration  and  Development  Activi¬ 
ties  in  Territorial  and  Inland  Naviga¬ 
ble  Waters  and  Wetlands,  FR  40  No. 
231,  Part  II,  December  1,  1975.  The 
new  subsections  are  to  read  as  follows: 


Executive  Orders  11988,  Floodplain  Man¬ 
agement  and  11990,  Protection  of  Wetlands. 

As  part  of  the  required  reviews  of  applica¬ 
tions  for  Federal  permit  or  license  to  be 
issued  by  other  agencies.  Fish  and  Wildlife 
Service  personnel  must  consider  the  effects 
of  proposed  actions  on  the  natural  and 
beneficial  values  of  floodplains  and  wet¬ 
lands.  Personnel  are  to  review  all  proposed 
actions  in  light  of  Executive  Orders  11988 
and  11990,  the  Water  Resources  Council’s 
guidelines  for  implementing  the  Floodplain 
Management  Order  and  the  approved  imple¬ 
mentation  guidelines  of  the  permitting 
agency.  If  in  the  view  of  the  Fish  and  Wild¬ 
life  Service  the  proposed  action  is  not  in 
compliance  with  the  Orders,  the  comments 
will  so  state  and  appropriate  recommenda¬ 
tions  will  be  made. 

Dated:  May  25,  1978. 

Robert  S.  Cook, 
Acting  Director, 
Fish  and  Wildlife  Service. 

[FR  Doc.  78-15114  Filed  6-1-78;  8:45  ami 
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TENNESSEE  VALLEY  AUTHORITY 

IMPLEMENTATION  OF  EXECUTIVE  ORDER  NOS. 
11988  AND  11990,  FLOODPLAIN  MANAGE¬ 
MENT  AND  PROTECTION  OF  WETLANDS 

Draft  Procedure* 

AGENCY:  Tennessee  Valley  Authority 
(TVA) 

ACTION:  Draft  procedures. 

SUMMARY:  The  Tennessee  Valley 
Authority  proposes  to  adopt  the  fol¬ 
lowing  draft  procedures  to  guide  the 
development,  coordination,  and  review 
of  TVA  activities.  These  procedures 
are  intended  to  implement  Executive 
Order  Nos.  11988  and  11990,  Flood- 
plain  Management  and  Protection  of 
Wetlands. 

DATE:  Comments  must  be  received  on 
or  before  July  3,  1978. 

ADDRESS:  Comments  should  be  sent 
to  Herbert  S.  Sanger,  Jr.,  General 
Counsel,  Tennessee  Valley  Authority, 
400  Commerce  Avenue.  Knoxville, 
Tenn.  37902. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Edward  H.  Lesesne,  Director,  Divi¬ 
sion  of  Water  Management,  Tennes¬ 
see  Valley  Authority,  448  Evans 
Building,  Knoxville,  Tenn.  37902, 
615-632-3788. 

SUPPLEMENTARY  INFORMATION: 
These  draft  procedures  were  prepared 
recognizing  the  admonition  of  the 
Water  Resources  Council  guidelines 
for  implementing  Executive  Order  No. 
11988,  to  the  effect  that  it  may  be  im¬ 
possible  to  anticipate  the  full  range  of 
individual  program  situations  affected 
by  the  order  and  that  an  agency  is  re¬ 
sponsible  for  tailoring  its  procedures 
to  meet  its  legislatively  prescribed  mis¬ 
sions  and  the  requirements  of  the 
order. 

As  a  regional  resource  development 
agency.  TVA  has  a  unique  role.  Under 
the  Tennessee  Valley  Authority  Act  of 
1933,  48  Stat.  58,  as  amended,  16 
U.S.C.  831-831dd  (1976),  TVA  has  the 
responsibility  for  the  advancement  of 
the  national  defense  and  the  physical, 
social,  and  economic  development  of 
the  region,  including  responsibility  for 
providing  for  flood  control  on  the  Ten¬ 
nessee  River  and  improving  naviga¬ 
tion.  The  wide  diversity  and  variety  of 
TVA  programs  under  the  TVA  Act 
make  it  impossible  to  anticipate  the 
full  range  of  individual  situations  af¬ 
fected  by  both  Executive  orders. 
Therefore,  the  most  effective  ap¬ 
proach  for  implementing  the  Execu¬ 
tive  orders  is  not  to  attempt  to  adopt 
highly  detailed  procedures  for  each, 
but  rather  to  incorporate  floodplain 
and  wetlands  considerations  into 


TVA’s  normal  multi-disciplinary  proc¬ 
ess  for  implementing  the  National  En¬ 
vironmental  Policy  Act.  This  is  con¬ 
sistent  with  the  WRC  guidelines, 
which  provide  that  agencies  should 
use  existing  processes  established 
under  CEQ’s  NEPA  guidelines. 

Under  TVA’s  NEPA  procedures,  vir¬ 
tually  every  action  undertaken  by 
TVA  is  subjected  to  an  interdisciplin¬ 
ary  review  utilizing  all  of  TVA’s  in- 
house  environmental  expertise  even 
where  an  environmental  statement  is 
not  required.  We  feel,  therefore,  that 
the  best  implementation  of  the  flood- 
plain  and  wetlands  Executive  orders 
for  TVA  is  to  integrate  those  elements 
into  these  existing  procedures.  The 
draft  procedures,  coupled  with  our 
NEPA  procedures,  will  assure  that  the 
intent  of  the  Executive  orders  is 
achieved. 

The  draft  procedures  are  as  follows: 

TVA  Code  IX— Floodplain  Management  and 
Protection  of  Wetlands 

part  I.  PURPOSE 

This  code  provides  guidance  for  compli¬ 
ance  by  TVA  with  Executive  Order  Nos. 
11988,  Floodplain  Management,  and  11990, 
Protection  of  Wetlands. 

PART  II.  DEFINITIONS 

A.  “Floodplain”  means  the  lowland  and 
relatively  flat  areas  adjoining  inland  waters, 
including  at  a  minimum  the  100-year  flood- 
plain,  that  area  subject  to  a  1  percent  or 
greater  chance  of  flooding  in  a  given  year. 
The  base  floodplain  is  the  100-year  flood- 
plain.  The  critical  action  floodplain  is  the 
500-year  floodplain,  that  area  subject  to  a 
0.2  percent  chance  of  flooding  in  a  given 
year. 

B.  “Base  Flood”  means  that  flood  with  a  1 
percent  or  greater  chance  of  occurrence  in 
any  given  year. 

C.  “Wetlands”  means  those  areas  inundat¬ 
ed  by  surface  or  ground  water  with  a  fre¬ 
quency  sufficient  to  support,  and  under 
normal  circumstances  does  or  would  sup¬ 
port,  a  prevalence  of  vegetative  or  aquatic 
life  that  requires  saturated  or  seasonally 
saturated  soil  conditions  for  growth  and  re¬ 
production.  Wetlands  generally  include 
swamps,  marshes,  bogs,  and  similar  areas 
such  as  sloughs,  potholes,  wet  meadows, 
river  overflows,  mud  flats  and  natural 
ponds. 

D.  "New  Construction”  includes  draining, 
dredging,  channelizing,  filling,  diking,  im¬ 
pounding,  and  related  activities,  and  any 
structures  or  facilities  begun  after  October 
1. 1977. 

E.  “Critical  Action”  means  any  action  for 
which  even  a  slight  chance  of  flooding 
would  be  too  great. 

PART  III.  POLICY 

TVA  provides  leadership  and  takes  action 
to  reduce  the  risk  of  flood  loss,  to  minimize 
the  impact  of  floods  on  human  safety, 
health  and  welfare,  and  to  restore  and  pre¬ 
serve  the  natural  and  beneficial  values 
served  by  floodplains.  To  accomplish  these 
objectives,  TVA  avoids,  to  the  extent  possi¬ 
ble,  the  long-  and  short-term  impacts  associ¬ 
ated  with  the  occupancy  and  modification 
of  floodplains,  and,  whenever  there  is  a 
practicable  alternative  avoids  the  direct  or 


indirect  support  of  floodplain  development. 

TVA  provides  leadership  and  takes  action 
to  minimize  the  destruction,  loss,  or  degra¬ 
dation  of  wetlands,  and  to  preserve  and  en¬ 
hance  the  natural  and  beneficial  values  of 
wetlands.  To  accomplish  these  objectives, 
TVA  avoids,  to  the  extent  possible,  the  long- 
and  short-term  adverse  impacts  associated 
with  the  destruction  or  modification  of  wet¬ 
lands,  and  whenever  there  is  a  practicable 
alternative,  avoids  the  direct  or  indirect  sup 
port  of  new  construction  in  wetlands. 

In  order  to  obtain  the  views  of  the  public, 
timely  public  information  is  provided  to  the 
fullest  extent  practicable  of  TVA  plans  for 
actions  in  floodplains  or  new  construction  in 
wetlands. 

PART  IV.  FLOODPLAIN  EVALUATION 

A.  Application.  This  part  shall  apply  to 
the  following  actions:  (1)  the  acquisition, 
management,  and  disposition  of  TVA  facili¬ 
ties  and  Federal  lands  under  TVA’s  control; 
(2)  construction  and  improvements  under¬ 
taken,  financed,  or  assisted  by  TVA;  and  (3) 
TVA  activities  and  programs  affecting  land 
use,  including  but  not  limited  to  water  and 
related  land  resources  planning  and  appro¬ 
vals  under  §  26a  of  the  TVA  Act. 

B.  Consideration  of  flood  hazards  and 
floodplain  management  Flood  hazards  and 
floodplain  management  shall  be  taken  into 
account  when  formulating  proposals  for  ac¬ 
tions.  The  use  of  resources  and  the  con¬ 
struction  of  TVA  facilities  and  structures 
shall  be  consistent  with  the  flood  hazard  in¬ 
volved,  and  unless  inappropriate  to  the  par¬ 
ticular  facility,  the  regulations  promulgated 
under  the  National  Flood  Insurance  Pro¬ 
gram.  Nonopen  space  use  of  land  in  the 
floodplain  will  be  avoided  to  the  extent 
practicable.  Where  new  structures  or  facili¬ 
ties  are  to  be  located  in  a  floodplain,  flood¬ 
proofing,  and  other  flood  protection  meas¬ 
ures  shall  be  applied.  Raising  of  structures 
above  the  base  flood  levels,  shall,  when 
practicable,  be  preferred  to  filling. 

When  Federal  property  in  a  floodplain 
held  by  TVA  is  proposed  for  lease,  granting 
of  easements,  and  rights  of  way,  or  disposal: 
(1)  The  uses  restricted  under  applicable 
floodplain  regulations  shall  be  referenced  in 
the  conveyance;  (2)  restrictions  appropriate 
to  the  degree  of  hazard  involved  shall  be  at¬ 
tached;  or  (3)  such  properties  shall  be  with¬ 
held  from  conveyance. 

C.  Procedure.  For  each  action  or  class  of 
actions  described  in  this  part,  a  floodplain 
evaluation  will  be  performed.  This  evalua¬ 
tion  will  be  made  part  of  the  environmental 
evaluation  record  and  any  ensuing  environ¬ 
mental  impact  statement. 

1.  At  the  request  of,  and  on  the  basis  of  in¬ 
formation  provided  by  the  initiating  office 
or  division,  the  Division  of  Water  Manage¬ 
ment  will  determine,  in  accordance  with  the 
Water  Resource  Council’s  “Guidance  for 
Floodplain  Management”  (42  FR  52,  590-99 
(1977)),  or  subsequent  revisions,  whether  a 
proposed  action,  or  any  part  of  it,  will  occur 
in  the  base  floodplain.  For  critical  actions, 
the  500-year  or  greater  floodplain  will  be 
used.  Initiating  offices  and  divisions  shall 
seek  flood  hazard  information  at  the  earli¬ 
est  feasible  stage  of  planning  when  alterna¬ 
tive  sites  are  being  identified  and  evaluated. 

2.  The  initiating  office  or  division,  the  Di¬ 
vision  of  Environmental  Planning,  and  the 
Division  of  Law  will  determine  the  feasibil¬ 
ity  of  providing  early  public  review  for  par¬ 
ticular  actions  or  classes  of  action  to  be  lo¬ 
cated  in  a  floodplain  for  such  proposals. 
The  Division  of  Navigation  Development 
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and  Regional  Studies  will  send  a  notice  to 
state  and  area  A-95  clearinghouses  for  the 
geographical  area  affected. 

3.  If  it  is  determined  that  any  part  of  a 
proposed  action  will  occur  in  a  floodplain, 
offices  or  divisions  will,  in  accordance  with 
their  program  interests  and  fields  of  exper¬ 
tise,  recommend,  and  evaluate:  (a)  alterna¬ 
tives  to  avoid  adverse  effects  and  incompati¬ 
ble  development  in  the  floodplain,  and  (b) 
measures  to  minimize  potential  harm  to  or 
within  the  floodplain. 

4.  The  initiating  office  or  division  will  in¬ 
clude  in  the  EER  a  preliminary  determina¬ 
tion  whether  the  only  practicable 
altemative(s)  consistent  with  the  law  and 
the  policy  of  this  code  requires  siting  in  a 
floodplain.  This  determination  will  be  made 
by  considering  the  prqject  benefits  and  the 
following  factors: 

(a)  The  risk  of  flood  hazard  to  humans 
and  property: 

(b)  The  effect  of  floodplain  modification 
or  occupancy  on  water  quality,  ground 
water  recharge,  living  resources,  cultural  re¬ 
sources,  and  agricultural  resources:  and 

(c)  The  feasibility  and  availability  of  non¬ 
floodplain  sites. 

5.  If  the  Director  of  the  Division  of  Envi¬ 
ronmental  Planning,  after  consultation  with 
the  Division  of  Law,  concurs  in  the  determi¬ 
nation,  it  is  a  final  determination.  If  the  Di¬ 
rector  of  the  Division  of  Environmental 
Planning  does  not  concur,  the  initiating 
office  or  division  may  refer  the  matter  to 
the  General  Manager  for  determination. 

6.  If  a  final  determination  is  made  that 
the  only  practicable  alternative  requires 
floodplain  siting,  a  short  notice  will  be  pre¬ 
pared  and  circulated  explaining  why  the 
action  is  proposed  to  be  located  in  a  flood- 
plain.  If  the  action  is  subject  to  Office  of 
Management  and  Budget  Circular  A-95  pro¬ 
cedures,  the  notice  shall  be  sent  to  state  and 
areawide  A-95  clearinghouses  for  the  areas 
affected.  For  actions  not  subject  to  A-95 
review,  the  notice  will  be  made  available  in 
a  reasonable  manner  to  the  areas  affected. 
The  notice  shall  include  the  reasons  for  lo¬ 
cating  in  a  floodplain,  a  statement  whether 
the  action  conforms  to  applicable  floodplain 
protection  standards,  and  a  list  of  alterna¬ 
tives  studied.  When  feasible,  a  brief  period 
for  comment  will  be  allowed  before  imple¬ 
menting  the  action,  the  period  to  be  speci¬ 
fied  in  the  notice. 

7.  Requests  for  new  appropriations  sub¬ 
mitted  to  the  Office  of  Management  and 
Budget  will  indicate,  for  actions  proposed  to 
be  located  in  a  floodplain,  whether  the 
action  is  in  accord  with  Executive  Order  No. 
11988. 

8.  When  a  class  of  routine  or  recurring  ac¬ 
tions  exists  and  the  considerations  of 


whether  to  locate  in  a  floodplain  are  sub¬ 
stantially  similar,  a  floodplain  evaluation  of 
the  class  may  be  undertaken.  If  the  evalua¬ 
tion  results  in  a  final  determination  that 
normally  for  each  action  within  the  class 
the  only  practicable  alternative(s)  consist¬ 
ent  with  the  law  and  the  policy  of  Executive 
Order  No.  11988  requires  siting  in  a  flood- 
plain,  then  subsequent  actions  in  the  class 
shall  not  normally  require  a  floodplain  eval¬ 
uation. 


PART  V.  PROTECTION  OF  WETLANDS 

A.  Application.  Subject  to  the  exceptions 
defined  below,  this  part  applies  to:  (1)  the 
acquisition,  management,  and  disposition  of 
TV  A  facilities  and  Federal  lands  under 
TVA’s  control;  (2)  construction  and  im¬ 
provements  undertaken,  financed,  or  assist¬ 
ed  by  TV  A:  and  (3)  TVA  activities  and  pro¬ 
grams  affecting  the  land  use,  including  but 
not  limited  to  water  and  related  land  re¬ 
sources  planning,  regulating,  and  licensing 
activities.  This  part  does  not  apply  to  the  is¬ 
suance  of  permits,  licenses,  or  allocations  to 
private  parties  for  activities  involving  wet¬ 
lands,  e.g.,  such  as  26a  permits.  This  part 
also  does  not  apply  to  projects  or  programs 
under  construction  or  in  operation  on  May 
24,  1977,  or  for  which  all  of  the  funds  have 
been  appropriated  through  fiscal  year  1977, 
or  for  which  a  draft  or  final  environmental 
impact  statement  was  filed  or  the  environ¬ 
mental  review  was  completed  prior  to  Octo¬ 
ber  1, 1977. 

B.  Procedure.  For  each  action  or  class  of 
actions  described  in  this  part,  a  wetlands 
evaluation  will  be  performed.  This  evalua¬ 
tion  will  be  made  a  part  of  the  environmen¬ 
tal  evaluation  record  and  any  ensuing  envi¬ 
ronmental  impact  statement. 

1.  At  the  request  of,  and  on  the  basis  of  in¬ 
formation  provided  by  the  initiating  office 
or  division,  the  Division  of  Forestry,  Fisher¬ 
ies,  and  Wildlife  Development  will  deter¬ 
mine.  in  accordance  with  the  “Classification 
of  Wetlands  and  Deep-Water  Habitats  of 
the  United  States”  Cowardin  (1977),  wheth¬ 
er  a  proposed  action  will  undertake,  or  pro¬ 
vide  assistance  for,  new  construction  located 
in  a  wetlands. 

2.  The  initiating  office  or  division,  the  Di¬ 
vision  of  Environment  Planning,  and  the  Di¬ 
vision  of  Law  will  determine  the  feasibility 
of  providing  early  public  review  for  particu¬ 
lar  actions  or  classes  of  action  that  will  in¬ 
volve  new  construction  in  wetlands.  For 
such  proposals  the  Division  of  Navigation 
Development  and  Regional  Studies  will  send 
a  notice  to  state  and  area  A-95  clearing¬ 
houses  for  the  geographical  area  affected. 


3.  If  a  proposed  action  involves  new  con¬ 
struction  in  a  wetlands,  alternatives  to  such 
construction  will  be  evaluated.  Offices  and 
divisions,  in  accordance  with  their  program 
interests  and  fields  of  expertise,  will  recom¬ 
mend  measures  to  minimize  harm  to  the 
wetlands  from  the  proposed  action. 

4.  The  initiating  office  or  division  should 
include  in  the  EER  a  preliminary  deternji- 
nation:  (1)  that  there  is  no  practicable 
altemative(s)  consistent  with  the  law  to 
such  construction;  and  (2)  that  the  proposed 
action  includes  all  practicable  measures  to 
minimize  harm  to  wetlands.  This  determina¬ 
tion  will  be  made  by  considering  the  project 
benefits  and  the  following  factors:  (a)  Living 
resources;  (b)  cultural  resources;  (c)  water 
quality;  (d)  agricultural  and  forestry  re¬ 
sources;  and  (e)  feasibility  and  availability 
of  alternative  sites. 

5.  If  the  Director  of  the  Division  of  Envi¬ 
ronmental  Planning,  after  consultation  with 
the  Division  of  Law,  concurs  in  the  determi¬ 
nation,  it  is  a  final  determination.  If  the  Di¬ 
rector  of  the  Division  of  Environmental 
Planning  does  not  concur,  the  initiating 
office  or  division  may  refer  the  matter  to 
the  General  Manager  for  determination. 

6.  When  a  class  of  routine  or  recurring  ac¬ 
tions  exists  and  the  impacts  and  consider¬ 
ations  of  siting  new  construction  in  a  wet¬ 
lands  are  substantially  similar,  a  wetlands 
evaluation  of  the  class  may  be  undertaken. 
If  the  evaluation  results  in  a  final  determi¬ 
nation  that:  (1)  for  the  actions  within  the 
class  there  is  usually  not  a  practicable  alter¬ 
native,  consistent  with  the  law  and  the 
policy  of  this  code,  to  new  construction  in 
wetlands;  and  (2)  all  practicable  measures  to 
minimize  harm  to  wetlands  have  been  in¬ 
cluded.  than  subsequent  actions  in  that 
class  shall  not  normally  require  a  wetlands 
evaluation. 

7.  Any  requests  for  new  appropriations 
submitted  to  the  Office  of  Management  and 
Budget  shall  indicate  whether  a  proposed 
action  to  be  located  in  wetlands  is  in  accord 
with  Executive  Order  No.  11990. 

8.  When  federally  owned  wetlands  under 
TVA’s  control  are  proposed  for  lease,  grant¬ 
ing  of  easements  and  rights  of  way,  or  dis¬ 
posal  to  non-Federal  parties:  (1)  the  convey¬ 
ance  shall  reference  uses  restricted  under 
applicable  wetlands  regulations;  (2)  restric¬ 
tions  consistent  with  the  policy  of  this  code 
will  be  attached  as  allowed  by  law;  or  (3)  the 
property  will  be  withheld  from  disposal. 

Dated:  May  23. 1978. 

H.  N.  Stroud,  Jr„ 

Acting  General  Manager. 

[FR  Doc.  78-15416  Filed  6-1-78;  8:45  am] 
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